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SUPREME COURT OF THK STATE OF NEW YORK 
APPELLATE DIVISION: THIRD DEPARTMENT 

Albany Co. Index No. 2218-13 

NOTICE OF MOTION OF PROPOSED AMICUS 
FOR LEAVE TQ FILE BRIEF AS AMICUS CUElAE 
IN SUPPORT OF RESPONDENTS-APPELLANTS 

PLEASE TAKE NOTICE, that upon the annexed affidavit of Robin Dropkin, sworn to 

May 29, 2014, and the affirmation of Robert J. Kafin, dated May 30, 2014, a motion will be 

made at a term of this Court to be held in the City of Albany, New York, on the 16'" of June 

2014, for an order granting Parks A Trails New York, Inc. leave to file the brief attached to Mr. 

Kafin's affirmation as amicus curiae in support of Respondents-Appellants in the above- 

captioned action, and for such other and further relief as the court may deem just and proper in 

the circumstances. 

PLEASE TAKE FURTHER NOTICE that pursuant to 22 NYCRR ) 800. 2(a) answering 

papers, if any, must be filed before 11:00 a. m. on the 13'" of June 2014. 

PLEASE TAKE FURTHER NOTICE that pursuant to 22 NYCRR g 800. 2(a) this motion 

will be submitted on the papers and that personal appearance in opposition to the motion is 

neither required nor permitted. 



Dated: May 30, 2014 
New York, NY 

/gg 
Robert J. Kafin 
Proskauer Rose LLP 
Eleven Times Square 
New York, NY 10036 
(212) 969-3280 
Counsel for Movant Parks ck Trails 

New York, Inc. 

TO: 

ERIC T. SCHNEIDERMAN 
Attorney General of the 
State of New York 
Attorney for Respondents-Appellants 
The Capitol 
Albany, New York 12224-0341 
(518) 473-4321 

Edward A. Paltzik, Esq. 
Joshpe Law Group LLP 
Attorney for Petitioner-Respondent 
1040 Avenue of the Americas, Suite 1101 
New York, NY 10018 
(646) 820-6701 



SUPREME COURT OF THK STATE OF NKW YORK 
APPELLATE DIVISION: THIRD DEPARTMENT 

Albany Co. Index No. 2218-13 

AFFIDAVIT OF ROBIN DROPKIN IN SUPPORT OF MOTION FOR LEAVE TO FILE 
BRIEF AS AMICUS CURIAE IN SUPPORT OF 

RESPONDENT-APPELLANT 

ROBIN DROPKIN, being duly sworn, deposes and says: 

1. I am the Executive Director of Parks k Trails New York, Inc. ("PTNY" or 

"Amicus") and I submit this affidavit in support of the Motion of PTNY for Leave to 

File Brief as Amicus Curiae in support of Respondents-Appellants in the above- 

captioned action. 

2. PTNY is a Not-for-Profit Corporation incorporated in New York State in 1992. 

3. PTNY is a charitable organization as described in Section 501(c)(3) of the Internal 

Revenue Code. 

4. PTNY was originally organized in 1985 by a group of park advocates from around 

New York State as the first statewide organization devoted to the preservation and 

expansion of New York's state parks and open spaces and as the first state chapter of 

the National Parks and Conservation Association 

5. The mission of PTNY is "to expand, protect and promote a network of parks, trails 

and open spaces throughout our state for the use and enjoyment by all. " 

6. Since its founding, PTNY has been the leading state-wide organization in NYS with 

the primary purpose of educating the public about the value of the State parks system, 

advocating for their proper f'unding, operation, maintenance and use, and assisting 

park users in deriving benefits from their natural and wholesome qualities. 



PTNY has published a series of influential parks reports, including Parks at a Turnin 

Point: Restorin and Enhancin New York's State Parks S stem (2006), The NYS 

Park S stem: An Economic Asset to the Em ire State (2009), and Protect Their 

Future: New York State Parks in Crisis (2010) in furtherance of its mission and as 

informational aids to persons interested in parks. 

PTNY also organizes the annual I Love My Park Day in partnership with 

Respondent-Appellant New York State Office of Parks, Recreation and Historic 

Preservation ("OPRHP'), when friends and neighbors of parks and historic sites 

participate in cleanup, beatification and stewardship projects to help maintain the 

parks and sites and prepare them for warm weather use. The most recent I Love My 

Park Day was on May 3, 2014. On that day approximately 6, 000 volunteers 

participated at 83 State parks and historic sites and completed 120 cleanup, 

improvement, beautification and stewardship projects. 

PTNY helps to create, counsel and foster "Friends" groups around the State to build 

local citizen capacity to make good uses of parks and assist OPRHP in in its care, 

custody and control of public open spaces. Annually, PTNY makes monetary grants 

to start-up and struggling organizations around the State to help them develop 

institutional and operating strength to assist park visitors. PTNY also organizes 

regional gatherings of State Park Friends groups, and provides online resources and 

one-on-one technical assistance. 

10. Amicus seeks leave to file the brief because this appeal presents questions of law that 

are of importance to Amicus and its members. Specifically, Amicus and its members 

have an interest in ensuring that the authority of OPRHP to operate and maintain state 

park and recreational facilities is preserved. Moreover, by filing the brief PTNY will 

be able to provide this Court with the park users perspective on the issues presented 

by this appeal. While PTNY shares certain common interests with OPRHP, the effect 

of this case will have different impacts on visitors to the affected parks than on the 

State agency with management responsibilities. Thus, PTNY wishes to inform the 

Court about those aspects of the applicable law in the State Constitution and the 

Parks, Recreation and Historic Preservation Law which are user oriented. In that 

respect PTNY would be the voice of millions of persons who are not parties to this 

case, but who will be affected by its outcome. 

11. Given Amicus 's interest and expertise as described above, I respectfully submit that 

the brief will be of special assistance to the Court in determining the authority of 
OPRHP to adopt its proposed No Smoking Areas regulation in New York State parks. 

Accordingly, I respectfully request that the instant motion be granted in all respects 

and that Amicus be given leave to file a brief in this appeal. 



Dated: May 29, 2014 
New York, NY 

Executive Director 
Parks k Trails NY, Inc. 
29 Elk Street 
Albany, NY 12207 
(518) 434-1583 



SUPREME COURT OF THE STATE OF NKW YORK 
APPELLATE DIVISION: THIRD DEPARTMENT 

Albany Co. Index No. 2218-13 

AFFIRMATION OF ROBERT J. KAFIN IN SUPPORT OF MOTION FOR LEAVE TO 
FILE BRIEF AS AMICUS CURIAE IN SUPPORT OF 

RESPONDENT-APPELLANT 

ROBERT J. KAFIN, an attorney duly admitted to practice in the State of New York, hereby 

affirms under penalty of perjury as follows: 

1. I am the lawyer for Parks & Trails New York, Inc. ("PTNY") and I submit this 

affirmation in support of the Motion of PTNY for Leave to File Brief as Amicus 

Curiae arguing for reversal of Judge Ceresia's October 8, 2013 decision (filed 

October 18, 2013). 

2. I am also a member of the Board of Directors of PTNY, and the Board authorized the 

making of this motion at its meeting on May 16, 2014 and requested me to represent 

PTNY in this matter. 

3. Attached as Exhibit A is a copy of the proposed brief I would submit on behalf of 

PTNY if leave to file is granted. 

4. As explained in the affidavit of Robin Dropkin, this appeal presents issues of great 

interest to PTNY and its constituents. The orderly management of State parks, 

including decisions as to where and when certain activities may take place, is 

essential to the ability of park users to enjoy these important State-owned areas. This 

case threatens to upset long-standing powers of the administrative agency entrusted 

with stewardship to make such decisions. With the expertise earned over decades of 

working with park users and administrators, PTNY will be able through its brief to 

assist this Court in evaluating the facts and law. 



5. I, therefore, request that the leave be granted to PTNY to file a brief as a friend of the 

Court in this case presenting arguments in support of reversing the decision of the 

court below. 

Dated: May 30, 2014 
New York, NY 
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SUPREME COURT OF THK STATE OF NKW YORK 
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Albany Co. Index No. 2218-13 

PROPOSED BRIEF OF PARKS dt TRAILS NY, INC. 

AS AMICUS CURIAE IN SUPPORT OF RESPONDENTS-APPELLANTS 



SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: THIRD DEPARTMENT 

Albany Co. Index No. 2218-13 

BRIEF OF PARKS A TRAILS NEW YORK, INC. AS AMICUS CURIAE IN SUPPORT 
OF RESPONDENTS-APPELLANTS 

Robert J. Kafin 
Proskauer Rose LLP 
Eleven Times Square 

New York, NY 10036 
(212) 969-3280 
Counsel for Amicus Curiae 

May 30, 2014 



TABLE OF CONTENTS 

IDENTITY AND INTEREST OF AMICUS CUMAE. 

INTRODUCTION AND SUMMARY 

ARGUMENT 

PAGE 

THE REGULATION IS AN EXERCISE OF OPRHP STEWARDSHIP 

RESPONSIBILIES. BOREALI IS INAPPLICABLE TO THE 

ADMINISTRATIVE OPERATION AND MAINTENANCE OF STATE 

PROPERTY 3 

II. OPRHP IS EXPERT IN THE MANAGEMENT OF STATE RECREATIONAL 

FACILITIES, AND ITS REGULATION IS A MODEST AND SPECIFIC 

FACILITIES OPERATION MECHANISM ADEQUATELY JUSTIFIED BY 
OTHER THAN GENERAL SOCIAL AND ECONOMIC 

CONCERNS. . 5 

CONCLUSION 



TABLE OF AUTHORITIES 

CASES 
Boreali v. Axelrod, 

71 N. Y. 2d 1 (1987) . 

PAGE 

passim 

United States v. Craft, 
535 U. S. 274 (2002) 

STATE STATUTES 
New York State Constitution 

Articles IV and V. 

Parks, Recreation and Historic Preservation Law 

$ 3. 01 

$ 3. 09 
) 3. 09(1) 
$ 3. 09(2) 
$ 3. 09(5) 
$ 3. 09(8) 

3, 9 
1, 2, 3, 4 

4 
2, 4 
2, 4 
2, 4 

STATE RULES AND REGULATIONS 
9 N. Y. C. R. R. 

) 372 

) 375, 
) 377. 
) 385. 
$ 386. 1 

. . . . . . . . 8 
8 

8 
8 

passim 

OTHER AUTHORITIES 
John T. Buckley, The Governor — Pom Figurehead to Prime Minister: 2 Historical 

Study of the New I'ork State Constitution and the Shift of Basic Power to the Chief 

Executive, 86 Alb. L. Rev. 865 (2004-2005). . . . . . . . 5 



IDENTITY AND INTEREST OF AMICUS 

Parks k Trails New York, Inc. ("PTNY") is a Not-for-Profit Corporation incorporated in 

New York and a charitable organization, whose mission is "to expand, protect and promote a 

network of parks, trails and open spaces throughout our state for the use and enjoyment by all. " 

Since its founding in 1985, PTNY has been the leading state-wide organization in New York 

with the primary purpose of educating the public about the value of the State parks system, 

advocating for their proper funding, operation, maintenance and use, and assisting park users in 

deriving benefits from their natural and wholesome qualities. 

PTNY respectfully submits this brief as a friend of the Court (amicus curiae) in this case 

in support of Respondents-Appellants', the New York State Office of Parks Recreation and 

Historic Preservation's ("OPRHP") and OPRHP Commissioner Rose Harvey's, appeal of the 

decision of the Supreme Court in the above-referenced special proceeding declaring OPRHP's 

No Smoking Areas regulation (9 N. Y. C. R. R. $ 386. 1) in New York State parks invalid. 

PTNY is concerned with the ruling below which interferes with and limits OPRHP's 

authority and ability to operate and maintain New York State parks for the use of all as the 

Legislature has authorized and places legal obstacles in the path of OPRHP's stewardship of the 

State's own property and facilities in favor of a special privilege claimed by one subset of park 

users. 

INTRODUCTION AND SUMMARY 

At issue in this appeal is whether OPRHP will be stripped of its broad authority under 

Section 3. 09 of the Parks, Recreation and Historic Preservation Law (the "Parks Law") to 

"operate and maintain" the State's parks, recreational facilities and historic sites, to "provide for 

the health, safety and welfare of the public using facilities under its jurisdiction, " and to "[a]dopt, 



amend or rescind such rules, regulations and orders as may be necessary or convenient to carry 

out the functions, powers and duties of the office. " Parks Law $ 3. 09(2), (5) and (8). 

Pursuant to CPLR Article 78, Petitioner-Respondent, New York City Citizens Lobbying 

Against Smoker Harassment, or NYC C. L. A. S. H. , Inc. , challenged OPRPH's promulgation of 9 

N. Y. C. R. R. $ 386. 1 ("$ 386. 1" or "Section 386. 1"), a regulation which proscribes smoking in 

certain outdoor areas within New York's State parks, historic sites and recreational facilities. 

Relying on the Court of Appeals decision in Boveali v Axelrod, 71 N. Y. 2d 1 (1987), Petitioner- 

Respondent contended, and the Supreme Court agreed, that the promulgation of ) 386. 1 violates 

the separation of powers doctrine of the New York Constitution. Although not reached by the 

Supreme Court, Petitioner-Respondent further contended that $ 386. 1 is arbitrary and capricious 

to the extent that it proscribes smoking entirely in seven State parks located within New York 

City. 

Petitioner-Respondent's arguments and the lower court's decision are mistaken 

applications of inapplicable law. In promulgating $ 386. 1, OPRHP did not engage in unlawful 

policymaking regarding public smoking, but rather, properly exercised its administrative 

authority over state property explicitly delegated to it under Section 3. 09 of the Parks, Recreation 

and Historic Preservation Law (the "Parks Law"). See inPa, Argument, Point I. Moreover, 

OPRHP is expert in the management of state recreation facilities and its proposed regulation of 

smoking is a modest and specifically tailored facilities operation mechanism adequately justified 

to avoid disqualification under the Boreali case, if deemed applicable. See inPa, Argument Point 

II. Accordingly, the lower court's decision in this case should be overturned, and the validity of 

$ 386. 1 should be sustained. 



The No Smokin Areas Re ulation Challen ed In This Case 

Pursuant to its authority under Parks Law $ 3. 09, after a formal rule-making process 

(Record ["R. "] 183-227), OPRHP promulgated at 9 N. Y. C. R. R. ) 386. 1 ("$ 386. 1" or "Section 

386. 1"), which provides, in its entirety, that: 

(a) Smoking of tobacco or any other product is prohibited in the following outdoor locations 

under the jurisdiction of the office: 

(1) any No Smoking Area designated by the commissioner. Examples of areas that may 

be designated as No Smoking Areas include: playgrounds, swimming pool decks, 

beaches, sport or athletic fields and courts, recreational facilities, picnic shelters, 

fishing piers, marinas, historic sites, group camps, park preserves, gardens, 

concessions, educational programming or other areas where visitors congregate, 

including within fifty feet of entrances to buildings; and 

(2) each state park in New York City, with the exception that the commissioner may 

allow smoking in limited areas within each park, 

(b) The commissioner shall approve and periodically update a statewide list of designated No 

Smoking Areas that shall be published on the office's public website. 

(c) The office shall install signage at each designated No Smoking Area, informing the public 

that smoking is prohibited in such areas. 

ARGUMENT 

THE REGULATION IS AN EXERCISE OF OPRHP STEWARDSHIP RESPONSIBILIES. 
BOREALI IS INAPPLICABLE TO THE ADMINISTRATIVE OPERATION AND 

MAINTENANCE OF STATE PROPERTY. 

Section 3. 01 (Declaration of Policy) of the Parks, Recreation and Historic Preservation 

Law ("PRHP Law") states, in part: 



It is further declared that the stewardship of the natural, ecological, historic, 

cultural and recreational resources withinthe state park, recreation and historic site 

system is a primary responsibility of the state; 

It is further stated that these purposes can best be served by continuing the office of 

parks, recreation and historic preservation in accordance with the terms of this chapter. 

Section 3. 09, in pertinent part, states: 

3. 09 General functions, powers and duties. The office by and through the commissioner, 

shall: 

1. Acquire and establish historic sites and objects and, except within the sixth 

park region, state parks, parkways and state recreational facilities. 

2. Operate and maintain, either directly, or by contract, lease or license, such 

historic sites and objects, parks, parkways and recreational facilities. 

5. Provide for the health, safety and welfare of the public using facilities under 

its jurisdiction. 

8. Adopt, amend or rescind such rules, regulations and orders as may be 

necessary or convenient for the performance or exercise of the functions, powers 

and duties of the office. 

Acting under these powers — of stewardship, operation, maintenance and facilities 

management — OPRHP adopted Section 386. 1, the No Smoking Areas regulation. Judge Ceresia 

subjected these regulations to what he thought were the Boreali circumstances (R. 13-15). He 



did this incorrectly as we will show in Point II below, but he first made a more fundamental 

error. 

While both Boreali and this case deal with the regulation of smoking, this case does not 

involve "a comprehensive code to govern tobacco smoking" or "a license to correct whatever 

social evils [are] perceived" by a State agency. Boreali, 71 N. Y. 2d at 6 and 9. The regulation at 

issue in this case only involves the management of State-owned real estate by the agency to 

which the Legislature has assigned care, custody and control duties. This routine exercise of 

statutory power cannot possibly raise a separation of powers issue because no one could 

seriously contend that the day to day operation and maintenance of State facilities is exclusively 

a legislative function. In reality, State real estate and facilities management is an executive 

function under Articles IV and V of the State Constitution; thus a separation of powers issue 

could arise if the Legislature tried to inject itself into it. See John T. Buckley, The Governor- 

Pom Figurehead to Prime Minister: 2 Historical Study of the New York State Constitution and 

the Shift of Basic Power to the Chief Executive, 86 Alb. L. Rev. 865 (2004-2005). 

Therefore, Judge Ceresia should never have engaged in a Boreali analysis because that 

case and the separation of powers doctrine are the inapplicable legal principles to be applied to 

what is the ordinary housekeeping of public property. That there may be disputes between 

smokers and non-smokers, or conflicts over who gets what space for what activity, or how 

exposure to tobacco smoke affects children, is irrelevant to the fundamental issue of whether 

Boreali applies at all to the No Smoking Area Regulation. 

Conclusion To Point I 



Judge Ceresia's decision should be reversed because he based it entirely on a case and 

doctrine which are inapplicable to the administrative operation and maintenance of State-owned 

property. 

OPRHP IS EXPERT IN THE MANAGEMENT OF STATE RECREATIONAL FACILITIES, 
AND ITS REGULATION IS A MODEST AND SPECIFIC FACILITIES OPERATION 
MECHANISM ADEQUATELY JUSTIFIED BY OTHER THAN GENERAL SOCIAL AND 
ECONOMIC CONCERNS 

While PTNY believes Boreali is inapplicable, if it were applicable, the challenged 

regulation nevertheless is a proper exercise of rule-making. It does not contain the coalescing of 

the critical, disqualifying factors identified in the Boreali case. 

Le islative Inaction In This Case Is Ambi uous 

PTNY concedes the Legislature has not acted to regulate smoking in parks and that a 

variety of bills over a number of years have been introduced on this subject and have not passed. 

PTNY does not believe that the failure to enact bills introduced in one house or other of the 

Legislature means that the Legislature has prohibited OPRHP from managing smoking on the 

properties under its care, custody and control. "[F]ailed legislative proposals are a particularly 

dangerous ground on which to rest an interpretation of a prior statute. " United States v. Craft, 

535 U. S. 274, 287 (2002). Maybe the Legislature thinks OPRHP already has all the power it 

needs and does not wish to inject itself into housekeeping matters on State lands. Perhaps that 

Boreali factor is unclear, but the absence of clarity does not result in a legislative veto over 

otherwise authorized administrative action. 

And, there is no lack of clarity with respect to the others Boreali factors. 

The Re ulation Is Not Based Spiel U on Economic And Social Concerns 



Judge Ceresia's decision appears to concede that the first Boreali consideration, "whether 

the regulation is based solely upon economic and social concerns" (R. 12), does not weigh in 

favor of invalidating it. 

On the Record and on any common sense examination of the regulation and the 

responsibilities of OPRHP, no other conclusion should be reached. OPRHP was not "striking the 

proper balance among health concerns, cost and privacy interests" nor "structur[ing] its decision 

making in a 'cost-benefit' model. " Boreali, 71 N. Y. 2d at 12. It was merely managing a use of 

parks spaces to specify where a certain activity, namely, smoking, would be allowed and not 

allowed. 

Therefore, with respect to this first Boreali consideration the court below was correct, 

even though its ultimate holding was wrong. 

The Re ulation Is S ecificall Tar eted And Not A Com rehensive Set Of Rules 

The second Boreali consideration is whether OPRHP "wrote on a clean slate, creating its 

own comprehensive set of rules without benefit of legislative guidance. " It is hard to understand 

Judge Ceresia's reasoning in concluding that (a) OPRHP regulation was some sort of 

comprehensive health and welfare code, (b) predicate legislative guidance was missing, and (c) 

therefore, the regulation is "violative of the separation of powers doctrine" (R. 15). 

The regulation is limited to "outdoor locations under the jurisdiction of OPRHP" (Section 

386. 1(a). It provides for "No Smoking Areas" to be designated in parks. In state parks in New 

York City it provides for designated "smoking in limited areas within each park (Section 

386. 1(a)(2)". It requires the creation and publication of a list (Section 386. 1(b) and See R. 230- 

237) and the installation of signage (Section 386. 1(c)). Thus, the regulation is narrowly tailored 



and addresses specific conduct in a specific and limited set of places. It is not a comprehensive, 

policy-making code. 

As discussed in Point I above, the Legislature made it clear that stewardship of state 

parks properties and facilities was the responsibility of OPRHP, that it was that administrative 

agency's responsibility to operate and maintain them, and that in so doing it was supposed to 

"provide for the health, safety and welfare of the public using facilities under its jurisdiction". 

That is pretty clear legislative guidance. Judge Ceresia selectively picks from the statute 

language about "health and welfare" (R. 13) finding it insufficient to empower OPRHP to 

promulgate rules governing what facilities within state parks may be used for smoking. But, he 

fails to acknowledge the context. The context is the management of public lands, and the 

legislative grant of care, custody and control authority to OPRHP is itself a comprehensive 

legislatively established policy. All OPRHP is doing by its No Smoking Areas regulation is 

executing the legislative policy by adding smoking to the long list of other human activities' it 

regulates under such policy. 

Judge Ceresia erred in characterizing the regulation as a policy-making, comprehensive 

set of ruled, unmoored from adequate legislative guidance. To the contrary, the second Boreali 

problem is not present in the regulation or its adoption. 

Parks Has S ecial Kx ertise and Technical Cpm etence In Mana in Parks 

The final Boreali consideration is whether "special expertise or technical competence" 

was involved in the development of the regulation. Judge Ceresia says that because everybody 

The list of regulated activities regulated by State Parks on State owned properties within its jurisdiction under its 

stewardship, operation and management is huge and includes fireworks, hanging laundry, washing dishes, pets, 

model airplanes and boats, throwing stones, climbing walls, spitting, gambling, kite flying, skating, gambling, 

weddings, hitchhiking, metal detectors, alcoholic beverages, etc. , as well as usual outdoor recreational activities 

such as hunting, fishing, swimming, ball playing, biking and the like. Talluto Aff. $14 (R. 175) and See 9 

N. Y. C. R. R. , Parts 372, 375, 377 and 385. 



knows that secondhand smoke "is deleterious to the health of nonsmokers, especially children" 

(R. 14), no special expertise or technical competence was required to come up with the 

regulation. Thus, he finds it flunks this Boreali test. 

By focusing on smoking and not on land and facilities management, the court below 

misses the point. The point is how public parks are to be managed to be clean, safe and orderly. 

Who else, other than OPRHP, has the special expertise and technical competence to do that? 

Here there is even a specific legislative finding on that point in Parks Law Section 3. 01 that 

declares that the State purpose of stewardship of parks "can best be served" by having that 

function in the hands of OPRHP. 

Judge Ceresia erred by misclassifying the regulation in such a way that it appeared to be 

based upon what he believed were commonly held opinions, rather than upon the expertise and 

competence required to operate and manage a large and complex system of state parks and 

associated recreational facilities (R. 174). OPRHP uniquely has that special expertise and 

technical competence, and that is why the adoption of Section 386. 1 is within its regulatory 

authority. 

Conclusion To Point II 

If the challenged regulation actually raised a separation of powers issue requiring its 

analysis under Boreali, then that issue must be resolved in favor of the validity of the regulation. 

OPRHP has adopted a carefully tailored regulation exercising its stewardship, operation and 

management responsibilities on State-owned properties entrusted to its care, custody and control. 

This is a classic administrative law exercise applying OPRHP maintenance expertise and not 

economic and social policy-making. The "coalescing circumstances" used by Boreali are not 



present in this case, and "the difficult-to-define line between administrative rule-making and 

legislative policy-making" has not been transgressed. 

CONCLUSION 

The lower court's decision should be reversed because the separation of powers doctrine 

on which the lower court based its decision is not relevant in connection with the administrative 

operation and maintenance of State-owned property. Even if it were, the adoption of Section 

386. 1 is an ordinary exercise of the care, custody and control powers granted to OPRHP by the 

Legislature in the Parks Law and OPRHP did not exceed its statutory authority in adopting the 

regulation. 

Robert J. Kafin 
Yelena Simonyuk 

Proskauer Rose LLP 
Eleven Times Square 

New York, NY 10036 
(212) 969-3280 
Counsel for Amicus Curiae 
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SUPREME COURT OF THK STATE OF NEW YORK 
APPELLATE DIVISION: THIRD DEPARTMENT 

Albany Co. Index No. 2218-13 

AFFIRMATION OF SERVICE 

I, Robert J. Kafin, an attorney duly admitted to practice law before the Courts of the State 
of New York, affirm under penalty of perjury: 

That I am not a party to this action and am over 18 years of age, and am employed by 
Proskauer Rose LLP, Eleven Times Square, New York, New York 10036. 

That on May 30, 2014, the foregoing NOTICE OF MOTION, AFFIDAVIT, 
AFFIRMATION, and PROPOSED BRIEF were served on the following by overnight mail: 

Eric T. Schneiderman 
Attorney General of the 
State of New York 
Attorney for Respondents-Appellants 
The Capitol 
Albany, New York 12224-0341 
(518) 473-4321 

Edward A. Paltzik, Esq. 
Joshpe Law Group LLP 
Attorney for Petitioner-Respondent 
1040 Avenue of the Americas, Suite 1101 
New York, NY 10018 
(646) 820-6701 



AFFIRMED: New York, New York 

May 30, 2014 

Robert J. Kafin 


